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					JUDGMENT

LORD JUSTICE HENRY:	By the Income-related Benefits Schemes (Miscellaneous Amendments) (No 3) Regulations (SI 1994/1807) ("the amending Regulations") the Secretary of State introduced a test of "habitual residence" in the United Kingdom, The Republic of Ireland, the Channel Isles, and the Isle of Man (ie the Common Travel Area) into the schemes governing the three main income-related benefits, namely Income Support, Housing Benefit, and Council Tax Benefit.  The impact of this was on those who came to this country from abroad, and the legislation was aimed at an abuse known as "benefit tourism", though it affected many who could not be described as benefit tourists, including these applicants.

	As a result of that amendment, both of these applicants for judicial review were refused benefits to which they would previously have been entitled.  They accordingly challenged the legality of the amending Regulations.  They both applied to the Divisional Court for judicial review for a declaration that the Statutory Instrument introducing the habitual residence test was ultra vires the Secretary of State.  Mr Getachew additionally took a European point, namely that the amending Regulations placed an unlawful condition on his right to move freely within the European Union.  Their applications failed before the 
Divisional Court (Balcombe LJ and French J), and they now appeal against that decision to this Court.

	The basic facts are as follows.  Mr Sarwar was born in Pakistan in 1932.  He resided in the United Kingdom between 1963 and 1976, when he returned to Pakistan.  He had acquired British nationality in 1975.  He returned to the United Kingdom in August 1994 to seek medical treatment for his eyesight.  He applied for Income Support in September 1994, but this was refused by the decision the Adjudication Officer dated 29th September 1994 on the grounds that, though a UK national, he was not habitually resident in the United Kingdom.

	Mr Getachew was born in Ethiopia in May 1974.  He was adopted by French citizens who took him to live in France when he was four years of age, and was subsequently naturalised as a French citizen.  He was raised and educated in France.  After completing his education in France he spent three months looking for work, but was unsuccessful.  So on 11th September 1994 he came to England to seek work, initially unsuccessfully.  His application for Income Support was refused by an Adjudication Officer on 24th November 1994 on the basis that he was not habitually resident.  But for the amendment introducing that test, he, as a national of an European Economic Area (EEA) state, who had come to this country to seek work, would have been entitled to these benefits for at least six months.

	I will deal with the ultra vires point first.

	The three benefits in question are dealt with in Part VII of the Social Security Contributions and Benefits Act (SSCBA), 1992.  Section 123 provides that those benefits shall be provided under "prescribed schemes".  Those schemes are provided by delegated legislation, under what Mr Bennion in his work "Statutory Interpretation" (2nd Edition at 167) describes as:
	"a two-tier Act ... The top tier is laid down by Parliament in the Act itself.  The second tier is laid down in delegated legislation, which can easily be adjusted in the light of experience of its working.  But the intention of the legislature, as indicated in the Act conferring delegated power, must also be the prime guide to the meaning of the delegated legislation.

	The delegate is not intended to travel wider than the object of the legislature.  The delegate's function is to serve and promote that object, while at all times remaining true to it.  That is the rule of primary intention."


	It is clear from that passage that in arriving at the primary intention it is necessary to look both at the provisions of the first tier of the statute, and subject to that, at the breadth of the regulation making powers.

	But before I come to the statutory provisions, I consider the mischief that the Secretary of State was addressing.  That can be clearly seen from the statutory consultation process to which the amending Regulations were subject under Section 174(2) of the Social Security Administration Act (SSAA), 1992.  It was to cut down on the abuse known as "benefit tourism" an abuse committed by EEA nationals who entered the country as of right, ostensibly as work seekers, and who then drew benefit for a period up to six months while doing little or nothing to find work.  They simply used the benefit to provide themselves with a paid holiday by courtesy of the British taxpayer.  And it is not as though the UK were joining in an European "open-house" for job seekers - it is clear from the documents exchanged between the Department and the Social Security Advisory Committee ("the Committee") under the statutory consultation procedure that other EC countries did not provide the same largesse.  The Department's original Note for the Committee records:
	"3)	The proposal is part of a process for narrowing access to benefit for people the taxpayer should not be asked to support ...  In part, the proposal is also designed to dealt with some of the well-documented abuses of these income-related benefits by some non-UK nationals, which have caused public anxiety.

	4)	The test seeks to place the conditions of entitlement to these benefits on a similar footing to the eligibility conditions for state benefits of other EEA Member States.  For instance, the social assistance schemes in some European countries incorporate tests of length of residence and/or nationality.  In most EC Member States non-nationals claiming social assistance will also be required to be in possession of a resident's permit, as the primary test of entitlement is legal residence."


	The Committee accepted that the Department's information as to the practice in other Member States led to
	"the general conclusion ... that there are limitations to the social assistance which nationals from other EEA states can receive elsewhere, but which do not apply in the UK, making it more generous in this respect than other Member States."


	The Committee concluded:
	"We are fully in sympathy with the view that, as a matter of principle, the UK taxpayer should not be expected to finance the living expenses of nationals from other EEA Member States who simply wish to stay for a few months in the UK without intending to remain here or to look for work.  It appears that it is easier to obtain help from the UK income-related benefit schemes than from equivalent schemes in some other EEA Member States, where stricter conditions of access would debar UK nationals, for example by requiring a minimum period of residence qualification.  When cases of EEA nationals living on UK benefits for substantial periods are publicised, they understandably generate widespread public criticism of the system and we appreciate that there is considerable pressure on the Secretary of State to act to curb such abuses.  However, the proposed test of habitual residence is complex and would be applied universally and there appears to be no way of gauging accurately the scale of the effects of such a change in advance of its implementation.  The responses we receive make it clear that, while it may provide a solution to the problem of benefit tourism, the test is likely to have adverse effects for many more people.  For all these reasons, we recommend that the proposal in its present form should not be proceeded with, in particular because of its disproportionate effect on Irish nationals, and the potential to exclude from benefit returning UK nationals and refugees."


	The reference to Irish nationals arises in this way.  As originally prepared, the legislation required habitual residence in the United Kingdom and affected all claimants including UK nationals returning from long periods abroad, and Irish nationals.  The latter occupy a unique position under UK Immigration Law.  The Committee's Report recites that under the Ireland Act, 1949, the Republic of Ireland is not a foreign country for the purposes of any law in force in any part of the UK, they have, since the Immigration Act, 1971 been part of the Common Travel Area comprising the United Kingdom, the Republic of Ireland, the Channel Islands and the Isle of Man, and not subject to control.  Under the British Nationality Act, 1981, nationals of the Republic of Ireland have "settled status" without restriction on length of stay.  If resident here, they may stand for election or vote, are eligible for jury service, and their children born here are eligible for UK citizenship.  All of these privileges reflect the historic fact that they have helped us build our roads and railways, and fight our wars.

	But they often return to Ireland, and many are in relatively insecure jobs here.  The Committee concluded that:
	"... it is likely that the proposed test would have a disproportionate effect for Irish nationals and we are concerned that it may result in many, especially young, newly arrived Irish work-seekers being excluded from benefit with attendant consequences of hardship and homelessness.  For these reasons we recommend that, if the Secretary of state decides to implement a habitual residence test, it should be based on criteria which allow for the maintenance of the existing traditional and long-standing arrangements on which Irish nationals currently rely."


	The Secretary of State accepted the Committee's recommendations insofar as they affected nationals of the Republic of Ireland (by extending the habitual residence test to the Common Travel Area), and in relation to those with refugee status.  He did not accept it in relation to returning UK nationals, who therefore must establish habitual residence here on return after a long absence.

	So the mischief aimed at was to put an end to "benefit tourism" and the means whereby this was to be done was to put in a habitual residence test which, in the words of the Secretary of State, would insure that claimants "were genuinely committed to living and working in Britain".

	Mr Sarwar was a UK national.  He did not require leave to enter the country, and so was not subject to any condition restricting his right to claim social security benefits.  It is common ground that he would have been entitled to income support and related benefits but for the habitual residence test introduced by the amending Regulations.  Mr Sarwar (supported by Mr Getachew) challenges those Regulations, contending that Section 124(1) of the SSCBA 1992, the first tier of the Act, lays down a test that entitlement should be founded on simple presence, and that the second tier powers do not extend to replacing an entitlement based on presence by an entitlement based on habitual residence.

	Section 124, so far as is relevant, reads:
	"124-	(1)	A person in Great Britain is entitled to Income Support if -
		(a)	he is over the age of 18 ...
		(b)	he has no income or his income does not exceed the applicable amount;
		(c)	he is not engaged in remunerative work ...
		(d)	except in such circumstances as may be prescribed -
			(i)	he is available for, and actively seeking, employment
			(ii)	he is not receiving relevant education.

			(3)	Circumstances may be prescribed in which a person must not only satisfy the conditions specified in sub-section (1)(d)(i) above but also be registered in the prescribed manner for employment."  I have underlined the words relied on by Mr Drabble QC for Mr Sarwar.


	While it will be seen that the basic scheme envisaged in Section 124 of that first tier legislation is restricted to job-seekers, regulations (to which we were not specifically referred) have made important exceptions to that requirement, based on age and health.  Thus Mr Sarwar had only to satisfy a), b) (including a limit on capital) and c).  Only the habitual residence requirement prevented him from succeeding.

	The power to make the second tier of the Act is to be found in the "General" provisions relating to all income-related benefits, to be found in Sections 134 to 137 of the Act.  That power must be exercised so as not to go beyond the powers that are conferred on the Secretary of State by the enabling Act:
	"Parliament must have conferred the discretion with the intention that it should be used to promote the policy and objects of the Act:  the policy and objects of the Act must be determined by construing the Act as a whole" (per Lord Reid, Padfield -v- Ministry of Agriculture, Fisheries and Food [1968] AC 997 at 1030) - he may not use his discretion to "thwart and run counter to the policy and objects of the Act" (ibid at 1030).


	The relevant powers are to be found in Sections 135, 137, and 175 of the SSCBA, 1992.  Sub-sections (1) and (2) of Section 135 provide:
	"(1)	The applicable amount, in relation to any income-related benefit, shall be such amount or the aggregate of such amounts as may be prescribed in relation to that benefit.

	(2)	The power to prescribe applicable amounts conferred by sub-section (1) above includes the power to prescribe nil as an applicable amount."


	Section 137(2)(a) of the principal Act deals with the detailed power to make regulations:
	"(2)	Regulations may make provision for the purposes of this Part of this Act -
		(a)	as to circumstances in which a person is to be treated as being or not being in Great Britain;
		(b)	continuing a person's entitlement to benefit during periods of temporary absence from Great Britain;
		(c)	as to what is or is not to be treated as remunerative work or as employment;
		(d)	as to circumstances in which a person is or is not to be treated as:-
			 (i)  engaged or normally engaged in remunerative work;
			 (ii)	 available for employment; or
			 (iii)actively seeking employment;
		(e)	as to what is or is not to be treated as relevant education;
		(f)	as to circumstances in which a person is or is not to be treated as receiving relevant education;
		(g)	specifying the descriptions of pension increases under war pension schemes or industrial injuries schemes that are analogous to the benefits mentioned in section 129(2)(b)(i) to (iii) above;
		(h)	as to circumstances in which a person is or is not to be treated as occupying a dwelling as his home;
		(i)	for treating any person who is liable to make payments in respect of a dwelling as if he were not so liable;
		(j)	for treating any person who is not liable to make payments in respect of a dwelling as if he were so liable;
		(k)	for treating as included in a dwelling any land used for the purposes of the dwelling;
		(l)	as to circumstances in which persons are to be treated as being or not being members of the same household;
		(m)	as to circumstances in which person is to be treated as responsible or not responsible for another."


	Finally, Section 175(3) of the principal Act (under the heading Subordinate legislation) provides (so far as material):
	"(3)	... any power under this Act to make regulations or an order may be exercised -
		(b)	so as to make, as respects the cases in relation to which it is exercised -
			(i)	the full provision to which the power extends or any less provision (whether by way of exception or otherwise),
			(ii)	the same provision for all cases in relation to which the power is exercised, or different provision for different cases or different classes of cases or different provision as respects the same case or class of case for different purposes under this Act,"


	These powers are widely drawn.

	The general scheme of the Income Support Regulations made as subordinate legislation dealt with claimants for Income Support who came from abroad by including them in the category of "Special Cases" under Regulation 21 and Schedule 7 of the Income Support (General) Regulations (SI 1987/1967).  In relation to most such categories of "special cases" under Regulation 21 were dealt with in Schedule 7 by specifying the applicable amount of Income Support in their case as "nil".  The scheme of the challenged amending regulations was to introduce a new category of "person from abroad" with a nil entitlement, namely:
	"`Person from abroad' also means a claimant who is not habitually resident in the United Kingdom, the Republic of Ireland, the Channel Islands, or the Isle of Man, but for this purpose, no claimant shall be treated not habitually resident in the United Kingdom who is - 
	(a)	a worker for the purposes of Council Regulation (EEC) 1612/68 or EEC 125/70 or a person with a right to reside in the United Kingdom pursuant to Council Directive 68/360/EEC or 73/148/EEC or
	(b)	a refugee within the definition Article 1 of the Convention relating to the Status of Refugees done at Geneva on 28th July 1951 ... or
	(c)	a person who has been granted exceptional leave to remain in the United Kingdom by the Secretary of State."


	The original classes of persons from abroad were contained in sub-regulation 3 of Regulation 21, and fell into eight categories.  These categories generally reflected the immigration status of each class.  Essentially, the pre-amendment scheme relating to persons from abroad was as follows:

	Nationals, such as Mr Sarwar, were eligible for income support at once.


	Non-EEA nationals were usually admitted on the basis that they should not have recourse to public funds, and so had no eligibility to income support.


	EEA nationals who were students, pensioners or otherwise not economically active might reside on condition that they did not become a burden on the finances of the host state.


	EEA workers who either had a job here or were unemployed after a job here were entitled to claim full income-related benefits.


	EEA nationals who came here to seek work were entitled to income support for a period of up to six months, or for longer if still genuinely and actively seeking employment.


	The bulk of entrants from abroad came under heads 2) and 3), and so there never was a time when presence in the United Kingdom was a sufficient entitlement to income support.

	It will be seen that the mechanism used to introduce the habitual residence test was to define another class of "persons from abroad" for whom the Schedule 7 entitlement was "nil".  While this looks like the exercise of a Section 135(2) discretion, it is common ground that use of that broad power would only be justified if use of Section 137(2)(a) were justified - that is to say that the deeming provision (whereby regulations may make provision "as to circumstances in which a person is to be treated as being or not being in Great Britain") can properly be used.  This is because if that power could not legitimately prescribe a habitual residence test, then it would be illegitimate to obtain the same result under Section 135(2) in a Section 137(2)(a) situation.

	Against that background, Mr Drabble, for Mr Sarwar submitted:

	That the opening words "A person in Great Britain" of the first tier section, 124, created an entitlement founded on mere presence.
	That the deeming provision in Section 137(2)(a) did not justify the replacement in all relevant cases of a "habitual residence" condition for a "presence" condition - because the deeming provision itself must accept the presence test as a sufficient test of residence.



	This submission did not attract the Divisional Court.  Balcombe LJ (with whom French J agreed) said:
	"In my judgment this submission is untenable.  In construing the policy and objects of the Principal Act it is necessary to look at the Act as a whole, and not just one section of it, to discover the primary intention of the legislature (see Bennion on Statutory Interpretation, 2nd Edition 167).  When one reads Section 137(2)(a) it seems to me quite impossible to say that Parliament intended every person physically present in Great Britain to be eligible for Income Support;  if that was the intention, Section 137(2)(a) would be otiose.  What Parliament intended was that physical presence in Great Britain should be a necessary, but not a sufficient, condition for eligibility.  Once that be accepted, I can see no reason why a test of habitual residence should be outside the rule-making power of the Secretary of State.  Further, if the condition could have been introduced directly by regulation under Section 137(2)(a) I can see no reason why it cannot be done indirectly by providing for a nil "applicable amount" for a non-resident by regulations under sub-sections (1) and (2) of Section 135.  The point is not susceptible of great elaboration and as I entertain no doubt about it I need not consider it further."


	I entirely agree with that analysis.  The power in the deeming provision to treat a person in Great Britain as though he were not, and so to disqualify him from benefit even though he meets the other criteria for benefit, is not easily reconcilable with the contention that presence is a sufficient criterion for entitlement.  If presence alone were sufficient, what need would there be for such a deeming provision?  Mr Drabble's answer to this is to point to the denial of benefit (partially or wholly) to people who though present should not be - overstayers, or those subject to a deportation order, or illegal entrants.  He seeks to draw a distinction between these genuinely "exceptional cases" where he concedes that the power is legitimately used and the general exclusion introduced by the habitual residence test.

	I am quite unpersuaded by that submission.  First, it places too much emphasis on the bland "a person in Great Britain".  Second, as I have sought to show in my analysis of which persons from abroad were entitled to Income Support and allied benefits, it is clear that it was only a minority of persons from abroad present in Great Britain who were entitled to those benefits, rather than mere presence entitling all.  The original scheme in the first tier legislation related to job seekers only, though it was widened to include other categories (such as students and the economically inactive) who were not required to be looking for or available for work.  That widening itself shows the extent of the second tier powers.  Measuring the scheme against a job-seeker, it is not unreasonable that some degree of permanence and persistence should be expected of a job seeker before he was eligible for Income Support - or else anyone on holiday for a week or two might claim it.  Anyone who had contemplated the "benefit tourist" would have closed that door.  It seems to me that under the Scheme there is scope for the Secretary of State to say that only presence for a certain duration will show sufficient fixity of purpose to qualify.  If so, what is objectionable to making the test for adequate presence one of habitual residence?  I for my part see none.  Any government must cut its cloth to meets its budget, so the width of the second tier powers is in now way surprising.

	Therefore the challenge to the power to make the amending Regulations related to Income Support fails.

	We have seen that Parliament introduced revisions to like effect in both the case of Housing Benefit and Council Tax Benefit.  Given the clear Parliamentary intention to link these benefits and make them consistent the one with the other, Mr Drabble accepts that the clear intention of Parliament was to treat them all in the same way by bringing Housing Benefit and Council Tax Benefit into line with Income Support.  He submits that there was no power to do so.

	The scheme was introduced in two stages:

	First, by SI 1994/470, a new Regulation 7A was added to the principal Regulations (the Housing Benefit (General) Regulations (SI 1987/1971).  This introduced the category of "Persons from Abroad", and was designed to remove the entitlement to these benefits of certain persons from abroad who had entered the UK with limited leave on the basis that they would have no recourse to public funds.  It also dealt with overstayers, illegal entrants, and deportees.  It did it by defining those groups as "Persons from Abroad".  The executive regulation was 7A-(1):
	"7A - (1)	A person from abroad who is liable to make payments in respect of a dwelling shall be treated as if he were not so liable."


	The relevant first tier legislation is, with Housing Benefit, Section 130(1) which provides:
	"(1)	A person is entitled to Housing Benefit if:
		(a)	he is liable to make payments in respect of a dwelling in Great Britain which he occupies as his home;"


	In relation to Council Tax benefit, basic entitlement is to be found in Section 131(3):
	"(3)	The main conditions for the purposes of sub-section (1) above is that the person concerned
		(a)	is for the day liable to pay Council Tax in respect of a dwelling in respect of which he is resident;  and
		(b)	is not a prescribed person or a person of a prescribed class."

	The specific amending power relied on is both contained in Section 137(2)(i) which provides:
	"(2)	Regulations may make provision for the purposes of this Part of this Act ...
		(i)	for treating any person who is liable to make payments in respect of a dwelling as if he were not so liable;"

	and Section 175(3)(b), the power to make different provisions for different cases, and to make such provisions subject to conditions.

	I am quite satisfied that the Secretary of State had ample power to make those Regulations.  I see no case for saying that the primary intention of the first tier legislation was to entitle those categories of undeserving entrants to Housing Benefit and Council Tax Benefit in their relevant immigration circumstances. 

	The "habitual residence" amendment was introduced by the later amending Regulations here considered, which added a further definition of a "Person from Abroad" who:
	"is not habitually resident in the United Kingdom, the Republic of Ireland, the Channel Island or the Island of Man but for this purpose no person shall be treated as not habitually resident in the United Kingdom who is ..." and then follows the exceptions such as EEC workers.


	The empowering provisions relied on were essentially the same as for SI 1994/470.

	The argument is very similar (as one would expect) to that in relation to income support.  There is no warrant for extending the primary intention of the Act to give Housing Benefit and Council Tax Benefit to all with a lease and/or liability to pay Council Tax - see above in relation to SI 1994/470.

	The relevant category here is EEA citizens entering under the Community right of free movement afforded to job-seekers in circumstances where Community Law does not require such job-seekers to have equal treatment in respect of benefits prior to finding employment (I anticipate my judgment on the European point, dealt with below).  The Secretary of State's clear and legitimate policy is that the job-seeker must be serious and genuine, requiring some degree of permanence, persistence, and commitment to the UK (shown already in the first tier legislation by "occupies as his home").  That quality of occupation can legitimately be required to be set by the standards of the habitual residence test.  Otherwise by an unintended loophole, benefit tourists who took a lease could claim Housing Benefit and Council Tax Benefit though they were simply enjoying a holiday and ineligible for Income Support.  I see nothing in the legislation to compel that conclusion.

	In any event, there seems to me to be a clear power to impose such a requirement on persons from abroad in Section 137(2)(h) - "as to circumstances in which a person is or is not to be treating as occupying a dwelling as his home.".  That power was not used, but it could have been, and in those circumstances I would not, even if wrong in my principal conclusion on these benefits, have granted the discretionary relief sought.

	Accordingly, in my judgment the amending Regulations were properly made by the Secretary of State, and the primary ground of challenge, relied on by both applicants, fails.

	I turn then to consider the European point, which affects Mr Getachew alone.

	Mr Getachew arrived in England on 11th September 1994, with a small amount of money (about £80.00) which together with assistance he was expecting to receive from friends he thought was sufficient to support himself until he found a job.  He immediately went to the Employment Department Job Centre to see if there were suitable vacancies.  He was looking for work in a French restaurant.  He was prepared to accept employment in any other skilled capacity where his lack of fluency in English would not be regarded as a barrier to his employment.  The facts that he deposes to in his affidavit filed in his application (16th February 1995) suggest that he was a genuine job-seeker.  And we are told that since that affidavit was sworn, he has succeeded in finding a job here.  His application for Income Support was refused on the basis that he was not habitually resident in the country, and the challenge is not to that decision, but to the introduction of the habitual residence test by the amending Regulations.

	He relies on Article 6 and Article 48 of the Treaty:
	"Part 1:  Principles

	Article 6
	Within the scope of application of this Treaty, [emphasis added] and without prejudice to any special provisions contained therein, any discrimination on grounds of nationality shall be prohibited.

	III:  Free Movement of Persons, Services and Capital

	Chapter 1:  Workers

	Article 48
	1	Freedom of movement for workers shall be secured within the Community by the end of the transitional period at the latest.

	2	Such freedom of movement shall entail the abolition of any discrimination based on nationality between workers of the Member States as regards employment, remuneration and other conditions of work and employment.

	3	It shall entail the right, subject to limitations justified on grounds of public policy, public security or public health:

		(a)	to accept offers of employment actually made;
		(b)	to move freely within the territory of the Member State for this purpose;
		(c)	to stay in the Member State for the purpose of employment in accordance with the provisions governing the employment of nationals of that State laid down by law, regulation or administrative action; ..."


	Mr Supperstone QC for Mr Getachew submitted that to give rights to Income Support and the other benefits to work seekers habitually resident in the UK and the Republic of Ireland and not to a work-seeker from the Community such as Mr Getachew constituted unlawful discrimination under those Articles, because non-Irish members of the Community coming here would not be entitled to Income Support, would therefore be disadvantaged vis-a-vis the Irish, that this disadvantage would stem from their nationality, and would interfere with their freedom of movement because it would constitute an economic disincentive to come here and look for work - a disincentive that would not apply in the case of the Irish.

	This submission failed in the Divisional Court.  For the purposes of the argument the Court rightly accepted that to give Treaty-affected rights to habitual residents of the UK and the Republic of Ireland, and not to those habitually resident in other countries in the Community could amount to discrimination on the grounds of nationality since it is probable that the majority of persons habitually resident in the UK and the Republic of Ireland will be nationals of those countries.  But, in the view of the Divisional Court, the claim failed as a result of two clear decisions by the European Court of Justice (ECJ), that their rights under the Treaty were not affected.

	First, Centre Public d'Aide Sociale de Courcelles -v- Lebon [1988] ECR 2811.  Marie-Christine Lebon was a French national.  She had lived in Belgium all her life, save for two years when she was working in France.  She returned from France and sought work in Belgium.  She claimed social security payments (roughly equivalent to Income Support) for the time that she was seeking work.  She claimed such benefits under Regulation 1612/68 of the Council "On Freedom of Movement for Workers within the Community".  This regulation implemented Article 48 of the Treaty.  That regulation deals both with work seekers and with workers who have found employment.  Under Part 1, Title 1  "Eligibility for Employment", Article 1 gives the right to any national of a Member State to take up and pursue available employment in another Member State with the same priority as nationals of that State, and under Article 3 provisions limiting this shall not apply.  Article 5 provides:
	"That a national of a Member State who seeks employment in the territory of another Member State shall receive the same assistance there as that afforded by the employment offices in that state to their own nationals seeking employment."

That part of the title clearly refers to seekers of employment.  Title 2 deals with "Employment and Equality of Treatment".  Article 7 provides:
	"(1)	A worker who is a national of a Member State may not, in the territory of another Member State be treated differently from national workers by reason of his nationality in respect of any conditions of employment and work in particular as regards remuneration, dismissal and should he become unemployed reinstatement or re-employment;

	(2)	He shall enjoy the same social and tax advantages as national workers."


	In her claim to the relevant benefit, the claimant relied on Article 7(2).  One of the questions that the Court had to answer was:
	"(4)	...  In order that a national of a Member State may rely on his status as a worker in order to enter and establish himself within the territory of another Member State, is it sufficient for him to claim that he wishes or intends to work?  Must there be actual evidence of that wish in the form of serious and genuine efforts to find work or must he hold an offer of employment?"


	The Court said in answer to that question (at page 2839):
	"It is clear from the context that the fourth question seeks, in substance, to ascertain whether equal treatment with regard to social and tax advantages, which is laid down by Article 7(2) of Regulation No 1612/68 also applies to person who move in search of employment.

	It must be pointed out that the right to equal treatment with regard to social and tax advantages applies only to workers.  Those who move in search of employment qualify for equal treatment only as regards access to employment in accordance with Article 48 of the EEC Treaty and Articles 2 and 5 of Regulation No 1612/68.

	The answer to the fourth question must therefore be that the equal treatment with regard to social and tax advantages which is laid down by Article 7(2) of Regulation 1612/68 operates only for the benefit of workers and does not apply to nationals of Member States who move in search of such employment."


	The Divisional Court said of that case:
	"The question is whether a person who is not a worker, but at best a work-seeker, is by virtue of Article 48 entitled to non-contributory welfare benefits in a Community country of which he is not a national.  That question was effectively answered in the negative by the ECJ in [Lebon]."


	Mr Supperstone realistically accepts that Lebon is correctly decided, but he uses the fact that the habitual residence test was extended to Ireland (thus favouring the Irish) in order to distinguish the circumstances here from those in Lebon.  He submits that the correct question is where the host Member State provides a non-contributory benefit to those habitually resident in another Member State (the Republic of Ireland) who are job-seeking in the host state, is a national of another Member State who moves to seek work in the host state pursuant to Article 48 of the Treaty entitled by virtue of Article 6 to non-contributory benefits on the same terms afforded by the host state to Irish work-seekers?

	That factual distinction undoubtedly exists, but in the judgment of the Divisional Court it did not assist the claimant.  The Court held:
	"As a matter of principle, if Mr Getachew and Mr Urbanek have, as work-seekers, no rights under Article 48 to non-contributory welfare benefits in this country, then it is irrelevant whether the alleged discrimination against them is in favour of UK nationals only or in favour of UK and Irish nationals.  As a matter of authority, the matter is covered by the decision of the ECJ in Belgian State -v- Humbel [1988] ECR 5365.  There Belgian law exempted its own nationals and Luxembourg nationals from the necessity to pay an enrolment fee as a condition for admission for schooling within its territory.  This fact did not help a French national living and working in Luxembourg who complained of discrimination in relation to this enrolment fee, as this was not within the ambit of the relevant regulation."


	So the submission failed, the Court concluding that there was nothing unusual in the concept that rights of movement and rights of residence within the Community did not necessarily carry with them rights to maintenance - citing various authorities showing that students exercising their Treaty rights to attend university in another Member State were not entitled to subsistence grants (see Brown -v- Secretary of State for Scotland [1988] ECR 3205 and Raulin [1992] ECR 1027).

	Mr Supperstone then submits that the clear statement of principle in Lebon was extended, and by inference modified in the case of R -v- Immigration Appeal Tribunal ex parte Antonissen [1991] ECR 745.  Mr Antonissen was a Belgian national who arrived in the United Kingdom in October 1984.  He made unsuccessful attempts to find work, but on 30th March 1987 was convicted on possession of cocaine with intent to supply and sentenced to a term of imprisonment.  He was released on parole on 21st December 1987.  Meanwhile the Secretary of State had decided to deport him.  The question turned on whether the Member State could lawfully provide that a work-seeker who entered to seek employment could be required to leave if he had not found employment within six months and was not actively looking.  In that case both the applicant (at 752) and the Advocate-General (at 770) accepted the correctness of Lebon.  The Advocate-General said:
	"The judgment ... in Lebon seems to have clearly circumscribed the scope of the principle of equality of migrant and national workers with regard to social advantages by stating that equal treatment as laid down by Article 7(2) of Regulation No 1612/68 operate `only for the benefit of workers and does not apply to nationals of Member States who move in search of employment'.  This appears to mean that although persons seeking employment in another Member State may enter its territory by virtue of the freedom of movement of workers and stay, they cannot claim the equal treatment conferred in connection with that freedom as regards social advantages."

	All this case decided was that Mr Antonissen was entitled to job-seeker's rights under Article 48(3):  namely to move freely within the territory of other Member States and to stay there for the purposes of seeking employment.  That was all, following the decision in Lebon, that job-seekers were entitled to under the Treaty.  And it was only in respect of rights to which the Treaty entitled them that they could found a claim that discrimination of them in relation to those rights interfered with their freedom of movement under the Treaty.  Mr Plender for the Secretary of State put the point neatly:
	"In the absence of a duty to afford equal treatment, the failure to afford equal treatment cannot be unlawful;  it cannot make any difference in this respect which categories of EC nationals are less favourably treated than which other categories."

That submission is in my judgment correct, and authority for it may be found in the Humbel decision which the Divisional Court relied on.

	Mr Humbel, a schoolboy in secondary education was a French national residing with his parents in Luxembourg, where his father worked, and was at school in Belgium.  He refused to pay the enrolment fee for the school on the basis that Luxembourg nationals were entitled to enrol their children in Belgian schools without paying such a fee, and as he was the child of a worker within the meaning of Article 48 of the Treaty, so he could rely on Article 7 of Regulation 1612/68 to require similar treatment for himself.

	On those facts, it would appear that Belgium was treating the citizens of Luxembourg better than those of France.  The Humbels complained that this discrimination on grounds of nationality denied his son access to vocational training, and so was unlawful.  The discrimination was clear - the question there (as in this case) was whether it was "practised in circumstances which fall within the scope of the application of the Treaty".  On the assumption that the training was not vocational (which was for the national court to decide) the discrimination was outside treaty-protected rights.  Therefore it was lawful.  This case then is further illustration of the principle in Lebon and Antonissen - with the added factor relied on by the Divisional Court that it includes what can be called favoured-country discrimination, ie the distinguishing feature Mr Supperstone relies on.  The Divisional Court were right to find that this decision is further authority that as Mr Getachew had no rights under the Treaty to non-contributory welfare benefits in this country, the fact that he was deprived of those rights when those within the Common Travel Area get them, gives him no claim under the Treaty.

	Mr Supperstone submits that it does.  He relies on Sotgui ‑v- Deutsche Bundeposte [1974] ECR 153, Finanzamt Koeln-Alstadt -v- Schumacker [1995] AER 319, and URBSSA -v- Bosman [1996] AER 97.  Sotgui does not deal with job-seekers, it simply makes the point that discrimination includes covert as well as overt discrimination.  It does not assist us here.  Schumacker too was a worker rather than a work-seeker.  As such he was entitled to equal treatment with regard to remuneration, and that equal treatment would be rendered ineffective if it could be undermined by discriminatory national provisions on income tax.  Therefore though direct taxation did not fall within the purview of the Community, Article 48 of the Treaty must be interpreted as being capable of limiting the right of a Member State to lay down conditions concerning the liability to taxation of a national of another Member State and the manner in which tax is to be levied on income received by him within its territory because the Article does not allow the host state to treat a national of another Member State less favourably than one of its own nationals in the same situation.  But that is all predicated on the basis that Schumacker was a worker and not a work-seeker.  Finally, Bosman.  He was a Belgian employed by a Belgian football club.  That case also deals with the freedom of movement of workers, and not of job-seekers.  Different considerations apply, as shown by Lebon and Antonissen.  I do not find that any of these three case assists Mr Supperstone's submissions.

	The Treaty, no doubt for good economic reason, does not provide that all Community job-seekers shall be entitled to equality of treatment as to income support type benefits with host nation job-seekers.  That being so, it seems plain to me that this claim must fail. 
	
LORD JUSTICE MILLETT:	In 1994 the Government decided to restrict entitlement to certain income-related benefits, that is to say, Income Support, Housing Benefit and Council Tax Benefit, to persons habitually resident in the United Kingdom. The new requirement was to be applied to all claimants including nationals of the United Kingdom or of states which were signatories to the European Economic Area Agreement. The Government's decision was described at the time as part of a process of narrowing access to benefit in order to exclude persons whom the taxpayer should not be asked to support. It was also considered necessary to deal with what were described as well-publicised abuses of the benefits by nationals of other countries which had caused public concern.
			Before 1994 income-related benefits were available to persons present in the United Kingdom, whether or not habitually resident there, with limited exceptions. These were largely formulated by reference to immigration control and excluded (for example) persons who were here illegally or who had only limited leave to remain here. Since nationals of a Member State of the European Union do not need leave to enter the territory of another Member State, our membership of the European Union made the benefits in question available to nationals of fourteen other Member States who were only temporary visitors to the United Kingdom. 
			The changes were introduced by a single statutory instrument. The validity of the changes is challenged on the grounds (i) that they go beyond the powers conferred on the Secretary of state by the primary legislation and (ii) that they are unlawful under the Treaty of Rome. Despite the length and complexity of the submissions which have been addressed to us, they can in my opinion be disposed of quite shortly. 

1. ULTRA VIRES.

			The primary legislation for all three income-related benefits is contained in Part VII of the Social Security Contributions and Benefits Act 1992 ("the Principal Act"). Schemes for these benefits were made by Regulations which were amended by the Income-related Benefits Schemes (Miscellaneous Amendments) (No.3) Regulations 1994. These introduced the requirement of habitual residence in the common travel area, that is to say, the United Kingdom, the Republic of Ireland, the Channel Islands or the Isle of Man as a condition (subject to exceptions) of eligibility for the three benefits.



1. Income support.

			Section 124(1) of the Principal Act provides:
		(1) A person in Great Britain is entitled to income support ....
if he fulfils specified conditions as to age, income and other matters. The amount of benefit to which such a person is entitled is determined by reference to what is described as "the applicable amount." This is defined by Section 135 of the Principal Act as the amount which may be prescribed, and the power to prescribe an applicable includes power to prescribe nil as an applicable amount.
			Section 137(2)(a) of the Principal Act provides:
		"(2) Regulations may make provision for the purposes of this Part of this Act:-              (a) as to circumstances in which a person is to be treated as being or not being in Great Britain."
			The Secretary of State did not effect the necessary change by regulations made under Section 137(2)(a) of the Principal	Act but by a regulation which added a new category of person to those for whom nil was prescribed as the applicable amount. It is, however, common ground that if a requirement of habitual residence could have been introduced directly by regulation made under Section 137(2)(a) it could equally well be introduced indirectly by prescribing nil as the applicable amount for claimants who did not satisfy the new requirement. 
			It is submitted that the primary legislation makes income support available to every person present in Great Britain, and that it is beyond the power of the Secretary of State to restrict this entitlement by imposing a residence qualification. The wording of Section 124(1) of the Principal Act is contrasted with that of other Sections which refer to persons "resident in Great Britain" and to "such residence conditions as may be prescribed."
			The fallacy in the submission, in my opinion, is that persons "in Great Britain" does not mean persons present in Great Britain as distinct from persons resident or habitually resident there. It covers all persons present in Great Britain whether or not resident there. Thus it includes not only persons whose presence is occasional and fleeting but also persons whose presence is more permanent. It is therefore not correct to say that the nature of the residence qualification is conclusively established by the primary legislation and that the Secretary of State cannot exercise the power conferred on him by Section 137(2)(a) to substitute a different residence qualification.
			Section 137(2)(a) authorises the Secretary of State "to prescribe circumstances in which a person is to be treated as being or not being in Great Britain". This clearly authorises him (inter alia) to treat a person who is in fact in Great Britain as if he were not. He is in my judgment plainly entitled to  exercise this power by prescribing that a person shall not be treated as being in Great Britain unless he is habitually resident there. By doing so he has not substituted a different residence qualification  for that contained in the primary legislation, but excluded from those regarded as present in Great Britain persons the quality of whose presence here is considered insufficient to qualify them for benefit. 		
		
Housing Benefit.

			Section 130(1) of the Principal Act provides:
		"(1) A person is entitled to housing benefit      if- 
			a) he is liable to make payments in respect of a 			dwelling in Great Britain which he occupies as his 			home."
			Section 137(2) provides (inter alia): 
		"(2) Regulations may make provision for the 	purposes of this Part of this Act-
						.... 	                                       (h) as to circumstances in which a person is or                 is not to be treated as occupying a dwelling as                 his home;                                                       (i) for treating any person who is liable to make                 payments in respect of a dwelling as if he were                 not so liable....   		 	    
			The Secretary of State purported to exercise the power conferred on him by Section 137(2)(i) of the Principal Act by making a Regulation which provides that (subject to exceptions) a person who is liable to make payments in respect of a dwelling shall nevertheless be treated as if he were not so liable unless he is habitually resident in the common travel area.
			In my judgment this was an invalid exercise of the power. The circumstances which may be prescribed under Section 130(2) must not be capricious or irrational; they must have some relevance to the purpose for which they are prescribed. Thus the circumstances prescribed under paragraph (h) must be relevant for the purpose of determining whether a person should be treated as occupying a particular dwelling as his home; they must relate to the nature or quality of his occupation or of the dwelling which he occupies. Similarly those prescribed under paragraph (i) must be relevant for the purpose of determining whether a person should be treated as liable to make payments in respect of a dwelling; they must relate to the nature or quality of his liability or the interest in respect of which it arises. If the circumstances which may be taken into account by the Secretary of State under either paragraph were at large the other paragraph would not be needed.
			The necessary territorial connection of the claimant with Great Britain is prescribed by the primary legislation; he must occupy a dwelling which is located there. Subject thereto, there is no requirement that he be resident here, whether habitually or not. The nature and duration of his residence in this country is no more relevant to the character of his occupation of a particular dwelling or his liability to make payments in respect thereof than is the colour of his hair. 
			In my opinion, therefore, the Secretary of State has no power to prescribe that a person who is liable to make payments in respect of his occupation of a dwelling house in Great Britain shall be treated as if he is not so liable unless he is habitually resident in the common travel area. 
			It is, perhaps, easier to see that the amending regulation was ultra vires paragraph (i) than to see why it could not have been validly made under paragraph (h). It can best be demonstrated by taking the example of two men, A and B. A is habitually resident in Scotland and B is habitually resident in Germany. Each of them wishes to visit England for the World Cup, and takes a short tenancy of a flat in London. It is perfectly rational for the Secretary of State to decide that Housing Benefit in respect of a flat in London should be available to A even though he lives in Scotland  but not to B because he lives in Germany. But since the circumstances in which A and B occupy their flats in London are identical, paragraph (h) cannot be used to differentiate between them. He could, for example, provide that a person should not be treated as occupying a dwelling as his home unless it was his only or principal place of residence, or unless his occupation was referable to a tenancy of not less than twelve months; but this would exclude A as well as B. The Secretary of State has chosen to distinguish between them by introducing the requirement of habitual residence within the common travel area; but this is depends upon the fact that A normally lives in Scotland and B in Germany, and not upon the circumstances in which they occupy the London flats, which are the relevant dwellings for this purpose.
			Accordingly, in my opinion the Secretary of State could not have made the amending regulation under paragraph (h) any more than under paragraph (i).

Council Tax Benefit.

			Section 131(1) of the Principal Act provides:
		"131 (1) A person is entitled to council tax benefit in respect of a particular day falling after 31st. march 1993 if the following are fulfilled, namely, the condition set out in subsection (3) below...       (3) The main condition for the purposes of subsection 1 above is that the person concerned-                                           (a) is for the day liable to pay            council tax in respect of a                 dwelling of which he is resident;           and                                         (b) is not a prescribed person or           a member of a prescribed class.
Section 137(1) of the Principal Act defines "prescribed" as meaning "specified in or determined in accordance with regulations.
			The Secretary of State has by Regulation provided that with certain exceptions persons not habitually resident within the common travel area are  members of a prescribed class for the purposes of Section 131(3)(b) of the Principal Act. In my judgment this was plainly within his power. The power to prescribe a class of persons for the purpose of the subsection is entirely at large. That does not mean that it can be exercised capriciously or irrationally. It must be exercised by reference to the purpose for which it was conferred, that is to say for the purpose of excluding such persons from the scope of Council Tax Benefit; but subject thereto there is no restriction on the criteria which the Secretary of State may adopt. It would be irrational to exclude persons with red hair from Council Tax Benefit; but it cannot be said to be irrational to exclude persons not habitually resident here.

Severance.

			Accordingly, the regulations which restricted entitlement to Income Support and Council Tax Benefit were within the powers conferred on the Secretary of State but those which restricted entitlement to Housing Benefit were not. It is submitted that the invalidity of the last-mentioned invalidates the former, so that all three benefits remain available to persons not habitually resident here. The submission is without substance.
			The changes were introduced at the same time by a single statutory instrument, but they were effected by separate regulations affecting separate and independent benefits. The changes were thus both textually and conceptually independent of one another.
			It is clear from the authorities that textual severability is neither necessary nor sufficient: see R v Inland Revenue Commissioners ex parte Woolwich Equitable Building Society [1990] 1 WLR 1400; DPP v Hutchinson [1990] 2 AC 783. In the latter case Lord Bridge said at p. 811:
		"...in all cases an appropriate test of substantial severability should be applied. When textual severance is possible, the test of substantial severability will be satisfied when the valid text is unaffected by, and independent of, the invalid. The law which the court may then uphold and enforce is the very law which the legislator has enacted, not a different law."
That is the position in the present case.
			We been invited to speculate as to what the Secretary of State would have done about Income Support and Council Tax Benefit if he had realised that primary legislation was needed to introduce the desired changes to Housing Benefit. This approach was expressly abjured by Lord Bridge in DPP v Hutchinson (supra) at p. 813. The correct test is to ask whether the surviving legislation (so far as it goes) is within the intention of the legislator. This could not be assumed in either of the cases cited; it can safely be assumed in the present case.

2. INCOMPATIBILITY WITH EUROPEAN LAW>

			The Secretary	of State accepts  that the effect of the requirement of habitual residence is indirectly to treat nationals of the European Union who are not nationals of the United Kingdom or the Republic of Ireland less favourably than those who are. It is, however, clear that, with certain limited exceptions for whom express provision is made in the new Regulations, there is no obligation under European law to give non-British nationals the same access to social security benefits as is enjoyed by British nationals.  
			Mr.Getachew, who is unemployed, relies upon Article 48(3) of the Treaty and Council Regulation 1612/68. Unfortunately for him the Council Regulation, which is concerned with equality of access to social security benefits and tax advantages, applies to workers but not to work-seekers; while Article 48(3), which does apply to work-seekers, is concerned with equality of access to employment but not to social security benefits or tax advantages: see Centre public d'aide sociale de Courcelles v Lebon [1988] ECR 2811. 
			This is recognised by Mr. Getachew's Counsel, who accepts that the United Kingdom could lawfully discriminate between its own nationals and those of other Member States. He submits, however, that it is not lawful for the United Kingdom to discriminate between nationals of different other Member States; and that if the United Kingdom treats nationals of the Republic of Ireland as it treats its own nationals then it must great nationals of other Member States in the same way.
			In my judgment there is nothing in this point. Where European law prohibits discrimination, it requires equality of treatment between nationals of other Member States and own nationals and between nationals of different Member States (since all must be treated equally with own nationals.). Where it does not prohibit discrimination, it does not require equality of treatment either between nationals of other member States and own nationals or between nationals of different Member States. Either there is an obligation to give equal treatment or there is not. 
In the present case there is not.

LORD JUSTICE ROSE:   For the reasons given by Lord Justice Henry, I agree that this appeal must be dismissed.


		Order:  Respondent's costs not to be enforced without 		leave of the Court.  Legal Aid Taxation for both 		Appellants.  Leave to the House of Lords refused.


